The European Convention on Human Rights Act 2003 has now been in force in Ireland for ten years. This article analyses the Act itself and the impact which it has had on the Irish courts during the first decade of its operation. The use of the European Convention in the Irish courts prior to the enactment of the legislation is discussed, as are the reasons for the passing of the Act. The relationship between the Act and the Irish Constitution is examined, as is the jurisprudence of the Irish courts towards the interpretative obligation found in section 2(1), and the duty placed upon organs of the State by section 3(1). The article ends with a number of observations regarding the impact which the Act has had on the Irish courts at a more general level. Comparisons will be drawn with the UK's Human Rights Act 1998 throughout the discussion.
Introduction.
On 1 January 2004 the provisions of the European Convention on Human Rights (ECHR) became part of the domestic law of Ireland under the European Convention on Human Rights Act 2003. As of January 2014, this legislation has therefore been in force for ten years. This paper seeks to analyse the Act itself and the impact which it has had on the Irish courts during the first decade of its operation. The Irish legislation follows a familiar pattern, in that its structure contains strong similarities to that of the United Kingdom's Human Rights Act 1998, and comparisons will be drawn with the UK legislation during the course of the discussion. The article will begin by examining the use of the European Convention in the Irish courts prior to the enactment of the European Convention of Human Rights Act, and will proceed to analyse the reasons for the passing  Lecturer, School of Law, Queen's University Belfast, 28 University Square, Belfast BT7 1NN. Email: r.mcquigg@qub.ac.uk of the Act. The relationship between the Act and the Irish Constitution will then be examined, as will the jurisprudence of the Irish courts towards the interpretative obligation found in section 2(1) of the Act. The approach of the courts towards the duty placed upon organs of the State by section 3(1) to perform their functions in a manner 'compatible with the State's obligations under the Convention provisions' will also be discussed. The article will end with a number of observations regarding the impact which the Act has had on the Irish courts at a more general level.
The European Convention in the Irish Courts Prior to 2004.
Although the European Convention on Human Rights has only been incorporated into domestic law in Ireland since 2003, the Irish courts were in fact adjudicating on rights based issues long before that date. The Irish Constitution of 1937 is the foundational law of the state, and this Constitution incorporates a list of fundamental rights. Article 40 of the Constitution is entitled 'personal rights', and includes provisions such as a right to be held equal before the law; 1 a right to personal liberty; 2 a right to express freely convictions and opinions; a right to assemble peaceably; and a right to form associations and unions. 3 Article 41 contains particular protections for the family unit, for example under article 41.1.2 the state 'guarantees to protect the Family in its constitution and authority, as the necessary basis of social order and as indispensable to the welfare of the Nation and the State.' Article 42 contains a right to education and article 43 sets out a right to the ownership of private property. Article 44 contains a right to freedom of religion. The Irish courts are tasked with the application of these rights. In addition, article 40.3.1 states that, 'The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizen.' Article 40.3.2 proceeds to assert that, 'The State shall, in particular, by its laws protect as best it may from unjust attack and, in the case of injustice done, vindicate the life, person, good name, and property rights of every citizen. ' argued that articles 40.3.1 and 40.3.2 of the Constitution implicitly provided a right to bodily integrity, and that the Health (Fluoridation of Water Supplies) Act 1960 breached this right. The High Court stated that the inclusion of the phrase 'in particular' in article 40.3.2 provided for the protection of unenumerated personal rights, such as a right to bodily integrity and a right to privacy. 6 Nevertheless, the case law of the Irish courts on 'unenumerated rights' is somewhat inconsistent, and it is difficult to identify an objective source for such rights. 7 Ireland ratified the European Convention on Human Rights in February 1953, and was thus one of the earliest states to do so. However, Ireland is a dualist state, therefore treaties do not form part of national law until they are incorporated by domestic legislation. Article 29.6 of the Constitution states that 'no international agreement shall be part of the domestic law of the State save as may be determined by the Oireachtas (the Irish Parliament).' Indeed the provisions of the European Convention were not incorporated into domestic law in Ireland for over half a century after ratification. The question arises therefore of what status did the Convention have in Ireland, given the constitutional position?
In order to investigate the impact that the Convention had on the Irish courts prior to incorporation, the author carried out a survey of all the Irish cases on the 'Justis' database which were heard prior to 1 January 2004 and in which the European Convention was cited significantly. 8 In this survey, eighty such cases were found, dating from between 1960 and 2003. As regards the specific articles of the European Convention which were cited in these cases, article 6 (the right to a fair trial) was referred to most frequently, being cited in twenty-eight cases. Article 10 (the right to freedom of expression) was cited in twelve cases, and article 14 (the prohibition of discrimination) was referred to on six occasions. Article 8 (the right to private and family life) received five mentions. Article 1 of the First Protocol (the right to peaceful enjoyment of possessions) was cited in three cases, as was article 7 (the right to be free from retrospective punishment). Article 5 (the right to liberty and security) was referred to twice. Article 2 (the right to life); article 3 (the right to be free from torture and inhuman or degrading treatment or punishment); and article 12 (the right to marry and found a family) each received one 6 It was however held by both the High Court and the Supreme Court that the legislation in question violated neither the right to bodily integrity nor the right to privacy. 7 For example, Bodnick, supra n 5 at 422-425. 8 The Justis database includes coverage of the Irish Reports, the Irish Reports Digest, the Irish Law Reports Monthly Digest, the Irish Law Times Reports Digest, the Irish Jurist Reports Digest, the Irish Law Journal Digest and the Irish Special Reports Digest. It therefore represents comprehensive coverage of the reported decisions of the Irish courts. mention, as did article 2 of the First Protocol (the right to education) and article 2 of the Fourth Protocol (the right to freedom of movement). There were also twenty-five cases which contained general references to the European Convention without specifying any particular articles.
Nevertheless, despite references being made to the European Convention, it seems that in the vast majority of cases such references made no difference whatsoever to the actual outcomes of the cases in question. As was commented in The People (Director of Public Prosecutions) v M.S., Judges can and do refer to the Convention and the jurisprudence of the Court of Human Rights by way of analogy when considering issues relating to matters to which the Convention applies, but it is not within their jurisdiction to determine whether a particular statutory provision is of no effect because it is in breach of, or inconsistent, with the Convention. 9 Arguments based on the Convention were put forward in various cases only to be met with a refusal by the courts to consider such arguments, due to the fact that the Convention was not part of domestic law in Ireland. As O'Connell, writing in 1995, remarked, 'the orthodox view is that the ECHR does not form part of our domestic law and is therefore of minimal value to litigants before Irish courts.' Constitution it is provided that 'the sole and exclusive power of making laws for the State is hereby vested in the Oireachtas: no other legislative authority has power to make laws for the State.' Moreover, Article 29…provides at section 6 that 'no international agreement shall be part of the domestic law of the State save as may be determined by the Oireachtas.'
The Oireachtas has not determined that the Convention of Human Rights and Fundamental Freedoms is to be part of the domestic law of the State, and accordingly this Court cannot give effect to the Convention if it be contrary to domestic law or purports to grant rights or impose obligations additional to those of domestic law…The Court accordingly cannot accept the idea that the primacy of domestic legislation is displaced by the State becoming a party to the Convention for the Protection of Human Rights and Fundamental Freedoms.
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This passage was cited by the Irish courts in numerous cases thereafter. 14 One such case was Norris v The Attorney General.
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This case is of particular note as it was eventually taken to the European Court of Human Rights, where a violation of article 8 was found.
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In this case the plaintiff argued that certain provisions of the Offences Against the Person Act 1861 and of the Criminal Law Amendment Act 1885 were inconsistent with the Irish Constitution. In doing so, he claimed that since Ireland had ratified the European Convention, there arose a presumption that the Constitution was compatible with the Convention. Therefore, in considering a question as to the consistency of statutory provisions with the Constitution, regard should be had as to whether the laws being considered were consistent with the Convention itself. However, this argument was dismissed by the Supreme Court. Higgins C.J. stated that acceptance of this submission, would be contrary to the provisions of the Constitution itself and would accord to the Government the power, by an executive act, to change both the Constitution and the law. The Convention is an international agreement to which Ireland is a subscribing party. As such, however, it does not and cannot form part of our domestic law, nor affect in any way questions which arise thereunder. 13 At 124.
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The O Laighleis approach is also discussed in GF Whyte, 'The Application of the European Convention on Human Rights before the Irish Courts ' (1982) the European Court of Human Rights held that Ireland was in violation of articles 6 and 8 of the European Convention due to the state's failure to provide the applicant with legal aid to obtain legal representation in seeking a judicial separation from her husband in a case involving domestic violence. Following this decision, the Irish government introduced a civil legal aid and advice scheme in January 1980. However, in E v E 23 the defendant argued that this scheme was insufficient and that Ireland remained in violation of article 6. In this case, the plaintiff brought an action seeking custody of her three children and also financial support from her husband. The defendant applied for legal aid in order to pay for representation, however his application was rejected. basis of Airey v Ireland that the state was in violation of the European Convention by failing to provide him with legal aid. Nevertheless, the Court refused to grant legal aid in this instance, holding that the decision of the European Court in Airey was not binding on the Irish courts. Essentially, the Court was of the view that if a citizen were dissatisfied with the response of the Irish government to a decision of the European Court, the appropriate course of action was to make an application to the European Court. O'Hanlon J. commented that, It appears to me that the defendant in the present proceedings is claiming that the State in setting up the Scheme of Civil Legal Aid and Advice did not go far enough in complying with the requirements of the European Convention, as interpreted by the Court of Human Rights in the Airey case, and that as a result the defendant in the present action is in danger of finding himself without any legal representation in continuing proceedings of a nature and complexity comparable to those which obtained in the Airey case. As this contention is strongly disputed by the Attorney General, it appears to me to be a dispute which should properly be determined by the procedure provided for in the European Convention, involving a reference of the matter to the European Commission initially, with the possibility of a later determination by the Court of Human Rights. the appellants based their argument on article 29.3 of the Irish Constitution, which states that, 'Ireland accepts the generally recognised principles of international law as its rule of conduct in its relations with other States.' They contended that the provisions of the European Convention ought to be considered as being part of the 'generally recognised principles of international law' and that, as the Convention confers rights on individuals, any legislative measure which was in conflict with the provisions of the Convention must be considered repugnant to the Constitution. The Supreme Court however was adamant that, This case concerns the application of domestic legislation to persons within the jurisdiction of the State. In these circumstances, it is not relevant or necessary to consider the application of the 'principles of international law' in this case or in 24 At 499-500. 
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In this case the applicant argued that Article 29.3 of the Constitution had incorporated the provisions of the European Convention into the Constitution. Again this argument received short shrift from the Court, with O'Sullivan J. commenting that, It seems to me that (the Irish Constitution) provides at Article 46 an explicit mechanism for the amendment of the Constitution itself whether by way of variation, addition or appeal. I cannot construe Article 29.3 as in any way or in any case supplanting this mechanism. Not only does this sub-article not say that the Constitution shall be amended in accordance therewith as appropriate but if this were to be implied it could indeed give rise to a situation where an instrument solemnly adopted by the people and solemnly amended from time to time by the people could also from time to time be amended without such ratification. This seems to me to be entirely repugnant to the fundamental principles which underpin the Constitution...Such an interpretation would, in truth, upend the Constitution itself.
Another argument which was attempted was one based on the Treaty of Rome and Ireland's membership of the European Union. Writing in 1997, Connelly stated that, 'Given the primacy of European Community law over domestic law, it is possible that at some time in the future the courts will give effect indirectly to the As Ireland has ratified the Convention and is a party to it, and as the law of contempt of court is based…on public policy, I think it is legitimate to assume that our public policy is in accord with the Convention or at least that the provisions of the Convention can be considered when determining issues of public policy. The Convention itself is not a code of legal principles which are enforceable in the domestic courts, as was made clear in In re O Laighleis…, but this does not prevent the judgment of the European Court from having a persuasive effect when considering the common law regarding contempt of court in the light of the constitutional guarantees of freedom of expression contained in our Constitution of 1937.
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In The approach of the Irish judiciary to arguments based upon the Convention prior to the 2003 legislation can be contrasted with that of the English judiciary before the enactment of the Human Rights Act 1998. Prior to the passing of the latter, many observers were of the opinion that the English judiciary was already 'engaged in the infusion of the substance of the Convention into English law'.
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However it would seem that the approach of the judiciary in the Irish Republic was more akin to that of its counterpart in Northern Ireland. For example, it was commented in 1996 that, 'one can safely say that the views of the Northern Irish judiciary as to the applicability of the European Convention in Northern Irish law are restrictive.' 44 Indeed it certainly appeared to be the case that the Northern Irish courts were not particularly receptive to arguments based on the European Convention during this period. 45 Nevertheless, as regards the courts in the 41 [1990] 1 I.R. 165 at 217.
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[1998] 2 ILRM 523 at 529. Republic of Ireland, it must be remembered that the judiciary is charged with the application of the Irish Constitution and so it may be somewhat unjust to criticise the judges for their reluctance to consider arguments based upon the European Convention. As O'Connell remarks, such criticism may only be warranted if it is 'based on an objection to strict construction of the Constitution or, at least, to the form of strict construction used by certain Irish judges.' 46
The Incorporation of the European Convention on Human Rights.
It is however interesting to note that, despite the fact that the European Convention was not incorporated into domestic law in Ireland until 2003, the state nevertheless maintained a relatively good record before the European Court of Human Rights. As Hogan comments, the fact that Ireland was the last member state of the Council of Europe to give effect to the European Convention in its domestic law 'only serves to give an entirely false picture of Ireland's commitment to human rights protection.' and article 14 (the right to non-discrimination) taken in conjunction with article 1 of the First Protocol (the right to peaceful enjoyment of possessions). 55 By contrast, the UK was found to be in violation of the Convention in 52 cases before the European Court prior to the enactment of the Human Rights Act 1998. It can be seen therefore that the decision to incorporate the European Convention into domestic law in Ireland cannot be attributed to a poor record before the European Court of Human Rights.
In reality, the incorporation of the Convention was largely due to commitments made by the Irish government as part of the Good Friday Agreement of 1998. In addition to establishing the arrangements for the governance of Northern Ireland, this document also contained commitments by both the British and Irish governments on a number of matters, including in the area of human rights protection. As Anthony comments, the Agreement 'remains as an achievement that challenges long-settled norms of Irish and UK constitutional law'.
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As part of the commitments made in the Agreement, the Irish government stated that it would, take steps to further strengthen the protection of human rights in its jurisdiction. The Government will…bring forward measures to strengthen and underpin the constitutional protection of human rights. These proposals will draw on the European Convention on Human Rights and other international legal instruments in the field of human rights and the question of the incorporation of the ECHR will be examined in this context. The measures brought forward would ensure at least an equivalent level of protection of human rights as will pertain in Northern Ireland. 'examine' the issue of incorporation of the European Convention -it did not in reality go so far as to mandate the actual incorporation of the Convention. Nevertheless, following the passing of the Human Rights Act 1998 in the UK, Ireland found itself in the 'embarrassing position' 59 of being the last remaining state in the Council of Europe not to have incorporated the Convention into national law. Given this situation and the requirement under the Agreement to examine the issue further, at this stage incorporation appeared to take on almost an air of inevitability. In addition, in the context of the crossborder bodies and the North-South Ministerial Council which were to be set up in the wake of the Good Friday Agreement, it was important to have 'a neutral yardstick of fundamental rights protection.' 60 As Hogan remarks, 'Irrespective of the legal virtues of the Constitution as compared with the ECHR, the latter provides a politically neutral template for sensitive cross-border dealings which the former could never hope to attain.' 61 Prior to the signing of the Good Friday Agreement, the incorporation of the European Convention into domestic law had never been a major issue of concern to the main political parties, although Fianna Fail had called for incorporation in 1975. Likewise, this was not an issue on which many non-governmental organisations tended to campaign. Indeed, there was a view in some quarters that incorporation would encroach upon Ireland's national sovereignty. It was also felt that direct legislative incorporation would mean that the margin of appreciation afforded to states as regards interpretation of the Convention provisions would move from the legislature to the judiciary, as it would be judges who would decide in any given case whether the law or state action in question complied with the provisions of the Convention.
64
In addition, as Hogan comments, the fact that Ireland was the last state within the Council of Europe to incorporate the provisions of the Convention into domestic law, stemmed largely from the dualist character of the State along with the (admittedly slightly complacent) assumption that the existence of corresponding guarantees in 59 Murphy, supra n 31 at 649.
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Hogan, supra n 32 at 210. In some respects, it is certainly true to say that such arguments were not entirely without substance. There is indeed 'a striking degree of overlap between the respective guarantees (as judicially interpreted) contained in the Constitution and the Convention.' Indeed, even by 1998 the Irish government did not seem particularly enthusiastic as regards the incorporation of the Convention rights into national law. In February 1998 David Andrews TD, the then Minister for Foreign Affairs, stated that, With regard to the implementation in Ireland of the provisions of the European Convention on Human Rights, it has been the view of successive Irish Governments that rights guaranteed under the Constitution, relevant legislation and common law rights in Ireland, fully correspond to, and in places exceed those available through the Convention. These rights are, of course, justiciable in our domestic courts. I should point out that while we are committed to equivalence between the human rights regimes North and South, this does not mean that precisely identical mechanisms have to be in place in the two jurisdictions.
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Hogan, supra n 47 at 332.
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Murphy, supra n 31 at 641.
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Murphy, supra n 31 at 646. Hogan, supra n 32 at 208.
70
Murphy, supra n 31at 646.
However, we are prepared to examine actively proposals for incorporation if it appears that this would be necessary to ensure the equivalence we seek between human rights regimes in the North and the South. In this context, the Government has decided to ask the relevant Departments to look again at the various complex legal and practical issues, including those relating to the Constitution that would be involved in the incorporation of the European Convention into domestic legislation.'
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Prior to the enactment of the European Convention on Human Rights Act, various methods of proceeding were put forward. In 1996 a limited form of incorporation of the Convention was recommended by the Constitution Review Group, whereby the Convention and other international human rights instruments would be used as a source of supplementary rights protection in situations in which the right in question was not expressly protected by the Constitution; the standard of protection of the right was superior to that guaranteed by the Constitution; or the wording of a clause of the Constitution protecting the right might be improved.
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However, this recommendation was not pursued. As Hogan commented in 1999, one difficulty with such an approach would be that it would necessitate a very careful analysis of each of the individual rights provisions contained in the Constitution in order to ascertain whether these criteria were fulfilled.
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A potential course of action which was rejected by the Constitution Review Group was simply to replace the existing rights protections contained in Articles 40-44 of the Constitution with the European Convention. However, the Review Group stated that such an approach would result in 'too great a change in our legal system and one which would not be warranted by any existing flaws in (Articles 40-44). It would mean jettisoning almost sixty years of well established and sophisticated case law.' 74 Also, as commented above, in some respects the guarantees contained in the Constitution are more extensive than those found in the European Convention, therefore a straightforward replacement of the Constitutional provisions with those contained in the Convention could certainly have the potential to be disadvantageous. 
The European Convention on Human Rights Act 2003.
As with the UK's Human Rights Act, one of the fundamental features of the European Convention on Human Rights Act consists of an interpretative obligation which is placed upon national courts. Section 2(1) of the 2003 Act states that, 'In interpreting and applying any statutory provision or rule of law, a court shall, in so far as is possible, subject to the rules of law relating to such interpretation and application, do so in a manner compatible with the State's obligations under the Convention provisions.' This provision is similar to section 3(1) of the Human Rights Act, which states that, 'So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights.' The decision to follow the UK's approach in this respect did not however meet with universal support. For example, Murphy commented that the adoption of an interpretative model was 'both unfortunate and unnecessary', as the concept of parliamentary sovereignty which applies in the UK is not applicable in Ireland.
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Nevertheless, it should be noted that the interpretative obligation imposed by the Irish legislation does differ from its UK counterpart in that it applies not only to primary and subordinate legislation but also to any rule of law, thereby encompassing the common law.
Section 5(1) of the European Convention on Human Rights Act states that,
In any proceedings, the High Court, or the Supreme Court when exercising its appellate jurisdiction, may, having regard to the provisions of section 2, on application to it in that benefit by a party, or of its own motion, and where no other legal remedy is adequate and available, make a declaration (referred to in this Act as "a declaration of incompatibility") that a statutory provision or rule of law is incompatible with the State's obligations under the Convention provisions. Section 5(2)(a) proceeds to state that, 'A declaration of incompatibility shall not affect the validity, continuing operation or enforcement of the statutory provision or rule of law in respect of which it is made.' In this respect, a declaration of incompatibility under the 2003 Act differs substantially from a declaration of unconstitutionality under Article 34 of the Irish Constitution. Unlike a declaration of incompatibility, a declaration of unconstitutionality has the effect of invalidating the legislation in question. Under section 5(4) of the 2003 Act, any court order containing a declaration of incompatibility must be laid before each House of the Oireachtas within the next twenty-one days on which that House has sat following the making of the order. An ex gratia payment of compensation may be made by the government to the injured party upon application by that party to the Attorney General. An adviser may be appointed to advise the government on the appropriate level of compensation to be awarded and that adviser 81 Murphy, supra n 31 at 651. must take into account the principles and practice applied by the European Court of Human Rights as regards awarding just satisfaction under article 41 of the European Convention. Clearly the procedure of making a declaration of incompatibility under the European Convention on Human Rights Act is very similar to that of making a declaration of incompatibility under section 4 of the Human Rights Act. There is however no provision in the 2003 Act for a 'fast track' method of amending legislation which has been the subject of a declaration of incompatibility, such as is found in section 10 of the Human Rights Act.
Section 3(1) of the European Convention on Human Rights Act provides that, 'Subject to any statutory provision (other than this Act) or rule of law, every organ of the State shall perform its functions in a manner compatible with the State's obligations under the Convention provisions.' Section 3(1) is similar to section 6(1) of the Human Rights Act, which states that, 'It is unlawful for a public authority to act in a way which is incompatible with a Convention right.' The additional wording in section 3(1) of the 2003 Act stating that this duty is 'subject to any statutory provision…or rule of law' is somewhat interesting. As O'Connell et. al. point out, if an organ of the state attempted to defend its actions on the grounds that another statutory provision or rule of law required it to act in a manner that were not compatible with the Convention right, it would 'in effect, be pleading a kamikaze defence.' Under section 1 of the European Convention on Human Rights Act, the term 'organ of the State' includes 'a tribunal or any other body (other than the President or the Oireachtas…or a court) which is established by law or through which any of the legislative, executive or judicial powers of the State are exercised.' The exclusion of courts from the duty to act compatibly with the state's obligations under the Convention provisions is somewhat striking, as it constitutes a departure from the legislative scheme contained in the Human Rights Act. Section 6(3) of the UK legislation states that the term 'public authority' includes a court or tribunal, which has the effect of placing a duty on the courts to act in a manner that is compatible with the Convention rights. By excluding courts entirely from the definition of 'organ of the State', the Irish legislature has afforded a complete exemption to the courts from the section 3(1) duty to act compatibly with the Convention provisions. This approach certainly has the merit of simplicity. However, whether this was the correct approach to adopt is debatable. As O'Connell comments, 'The exclusion of the courts from the definition of "organs of the State" was a source of some considerable controversy in parliamentary and extraparliamentary debates on incorporation'.
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For example, Murphy is of the view that excluding the courts from the definition of 'organ of the state' is a 'crucial omission' and is 'in stark contrast with the broad definition of "public authority" under section 6 of the (Human Rights Act).' 85 In the UK, the courts have used section 6 to contribute to the development of the concept of 'horizontal effect.' The courts, as public authorities, are under a duty to act compatibly with the Convention rights, and they interpret this duty as meaning that they can apply these rights in cases involving only private parties. However, the terms of the European Convention on Human Rights Act largely prevent the Irish courts from adopting such a course of action. Although a degree of horizontal effect can still arise through the use of the section 2(1) interpretative obligation, nevertheless the decision to exclude courts from the definition of 'organ of the State' has the effect of substantially curtailing the development of a concept of horizontal effect.
Section 4 of the European Convention on Human Rights Act states that courts must 'take due account' of the principles laid down by the declarations, decisions, advisory opinions and judgments of the European Court of Human Rights when interpreting and applying the Convention provisions. This duty is similar to the obligation placed on the UK courts by section 2(1) of the Human Rights Act to take into account the judgments of the European Court of Human Rights. It is notable that there are no provisions in the European Convention on Human Rights Act which relate to the pre-enactment scrutiny of legislation, such as those found in section 19 of the Human Rights Act.
The Relationship Between the European Convention on Human Rights Act and the Constitution.
One of the first questions to which the passing of the European Convention on Human Rights Act gave rise was what would be the relationship between this legislation and the Irish Constitution? For example, Murphy predicted that, 'Irish judges may still prefer to base their human rights rulings on the more familiar jurisprudence of Irish constitutional law, and pay lip service to that of the ECHR and elsewhere.' 86 The long title of the Act 84 O'Connell, supra n 46 at 9-10. 85 Murphy, supra n 31 at 652. 86 Murphy, supra n 31 at 656. itself states that it is 'An Act to enable further effect to be given, subject to the Constitution, to certain provisions of the Convention for the Protection of Human Rights and Fundamental Freedoms…and certain protocols thereto'. The fact that the Act was to be regarded as inferior to the Constitution was never thus in any doubt, and the Irish judiciary has clearly stated that the Constitution retains supremacy over the 
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The relationship between the Constitution and the Convention provisions was also discussed in Edward Carmody v The Minister for Justice, 90 in which it was stated that if an applicant sought a declaration of incompatibility under section 5(1) of the European Convention on Human Rights Act and also a declaration of unconstitutionality, the latter issue should be decided first. As Murray C.J. commented, the court is satisfied that when a party makes a claim that an Act or any of its provisions is invalid for being repugnant to the Constitution and at the same time makes an application for a declaration of incompatibility of such Act or some of its provisions with the State's obligations under the Convention, the issue of constitutionality must first be decided. Nevertheless, as Brady comments, 'the Convention has had a significant indirect impact on Irish law as a sort of brooding presence in the courtroom whenever the constitutionality of a provision is being judicially considered.' Under section 2(1) of the European Convention on Human Rights Act, 'In interpreting and applying any statutory provision or rule of law, a court shall, in so far as is possible, subject to the rules of law relating to such interpretation and application, do so in a manner compatible with the State's obligations under the Convention provisions.' As previously mentioned, although this provision seems somewhat similar to section 3(1) of the UK's Human Rights Act, the inclusion of the phrase 'subject to the rules of law relating to such interpretation and application' means that the Irish provision is obviously is not a basis for founding an autonomous claim based on a breach of a particular section of the Act…In exercising its jurisdiction pursuant to s. 2 a court must identify the statutory provisions or rule of law which it is interpreting or applying. Even then it is subject to any rule of law relating to interpretation and application.
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In this case Murray C.J. considered the relationship between the interpretative obligation under section 2(1) of the Act and the Constitutional status of the Oireachtas. He referred to the fact that under article 15.2 of the Constitution, 'the sole and exclusive power of making laws for the State' is vested in the Oireachtas. Murray C.J. commented that due to the evolving nature of the Convention rights, as interpreted by the European Court of Human Rights, the Oireachtas itself will not always be in a position to perceive or even contemplate, by recourse to any objective considerations, the meaning, by reference to the Convention, which may subsequently be given to the provision of an Act which it is passing (and which it might have passed in altogether different terms if it could have). This raises questions as to how the intent of the Oireachtas by reference to the text of a statute which it has adopted in accordance with the Constitution is to be determined and the relevance of that intent to its interpretation…Perhaps the answers to such questions lie in whole or in part in the proviso in s. 2, by which the requirement to interpret a statute in a manner compatible with the Convention is 'subject to the rules of law relating to such interpretation and application'.
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It was clear from these comments that the intention of the Oireachtas should remain paramount in cases in which the section 2(1) interpretative obligation is engaged, due to the exclusive power of law making granted to the Oireachtas under the Constitution. Nevertheless, to date the Irish Supreme Court has not considered section 2(1) of the European Convention on Human Rights Act in any great detail. There is thus no equivalent case to that of Ghaidan v Godin Mendoza, 103 in which the House of Lords gave detailed consideration to the ramifications of section 3(1) of the Human Rights Act. Nevertheless, section 2(1) of the European Convention on Human Rights Act has been discussed in detail in certain High Court decisions.
The first of these cases was Foy v An t-Ard Chláraitheoir & Ors.
104
The main issue in this case was whether certain provisions of the Civil Registration Act 2004 could be interpreted in such a manner as to be compatible with the Convention provisions. The case ultimately resulted in the issuing of the first declaration of incompatibility under the European Convention on Human Rights Act. In its discussion of the interpretative obligation under the Act, the Court stated that, it must be noted that s.2 of the Act of 2003 is not free from doubt, in particular where it uses the expression '…in so far as possible…'. Less wide ranging phrases such as in so far as is 'reasonable' or 'practicable' or some other such similar wording is not used. Therefore…the Oireachtas intended the courts to go much further than simply applying traditional criteria, such as e.g., the purposeful rule or giving ambiguous words a meaning which accords with Convention rights; something like the double construction test. This type of restrictive approach was rejected by the House of Lords in R v A [2001] 3 All ER 1 when dealing with the identical phrase contained in s.3 of the Human Rights Act 1998… Within these restrictions…it is safe to say that the section cannot extend to producing a meaning which is fundamentally at variance with a key or core feature of the statutory provision or rule of law in question. It cannot be applied contra legem nor can it permit the destruction of a scheme or its replacement with a remodeled one. In addition, a given legal position may be so well established that it becomes virtually immutable in the landscape. It seems…that to apply the section in any of these circumstances, which are but examples, would be to breach the threshold, even one set as expansively as this one is. When the court finds itself so restricted the only remedy is a declaration of incompatibility.
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Overall, the High Court in Foy appeared to adopt an expansive approach to section 2(1), much like that of the House of Lords in Ghaidan v Godin Mendoza to section 3(1) of the Human Rights Act.
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An appeal was initially lodged against the decision of the High Court, however the appeal was then dropped in 2010.
Another High Court decision has nevertheless since adopted a more restrictive approach to the duty placed upon the courts by section 2(1) of the European Court of Human Rights Act. In Dublin City Council v Liam Gallagher, 107 the legislative provision in question was section 62 of the Housing Act 1966. This section had already been the subject of a declaration of incompatibility in Donegan v Dublin City Council & Others.
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In Dublin City Council v Liam Gallagher a declaration of incompatibility was again issued in respect of this provision. In relation to section 2(1) the Court stated that, it seems clear…that the starting point in attempting to construe this section in a Convention compatible way is to first determine the correct construction without regard to the Convention and having done that to then see whether it is possible to impose or intertwine a different meaning where that is necessary to avoid incompatibility with the Convention. Where it is not possible to achieve this without breaching the rules of law relating to interpretation, and where there is an evident breach of a The consequences of this difference are important, because it means that in (Ireland) a Court, when attempting to construe a law in a Convention compatible way, is still bound by the rules of law which heretofore have governed such interpretation, whereas in the U.K. no such restriction is imposed by Parliament. The range of manoeuvre available to a U.K. court…is not available to an Irish Court.
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It seems that a court using section 3(1) of the Human Rights Act can impose a meaning which is compatible with the Convention rights unless that meaning clearly conflicts with the express terms of the legislation in question. However, it appears that a court utilising section 2(1) of the European Convention on Human Rights Act must still adhere to existing rules of statutory interpretation whereby effect should be given to the will of Parliament, as derived from the ordinary meaning of the language in the statute concerned.
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According to de Londras and Kelly, the approach of the High Court in
Gallagher is problematic. They state that 'if an Irish court begins by setting out the "correct" construction of a statute, arguably any alternative construction will be contrary to the rules of law relating to such interpretation and application of s.2'.
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However, Brady argues that to 'determine the correct construction' as referred to in Gallagher should be to 'determine what is the boundary of the permissible', as opposed to 'find the solely permissible interpretation.' By this understanding of the Gallagher approach, in situations in which there are two or more interpretations which could reasonably be viewed as falling within the legislature's intention, the courts must apply an interpretation which is compatible with the Convention rights over one which is not compatible. 
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Essentially the test is that a decision ought not to be quashed on judicial review unless the decision maker has acted irrationally in the sense that the decision making authority had before it no material which would support its 110 Brady, supra n 95. 
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In this case it was held that the correct test to be applied in reviewing the rationality of an administrative decision which affects constitutional or fundamental rights is as stated in O'Keeffe. The Court was of the view that, when construed broadly, this test was sufficiently general and flexible to allow it to be applied in such a manner as to protect fundamental rights. The Court also stated that 116 the principle of proportionality was inherent in any analysis of the reasonableness of a decision and had a legitimate and proper function in examining whether an administrative decision was valid in accordance with the principles of O'Keeffe. This approach contrasts therefore with that of the UK courts under section 6 of the Human Rights Act, whereby the courts apply a somewhat more rigorous form of review than that of traditional Wednesbury unreasonableness.
123

A Degree of Horizontal Effect?
As previously mentioned, the courts have been explicitly excluded from the definition of 'organs of the State' found in section 1(1) of the European Convention on Human Rights Act and so are not subject to the section 3(1) duty of performing their functions in a manner 'compatible with the State's obligations under the Convention provisions.' This means that the scope for the creation of a concept of 'horizontal effect', such as has been developed by the UK courts under the Human Rights Act, is heavily curtailed. As Canny and Lowry remark, this is, 'One of the primary distinctions between the two regimes'. The presence of a duty upon the courts to give effect to rights norms has been very influential in Germany, South Africa and the UK, and this may ensure that the Irish courts will continue to adopt a less than proactive approach to developing private law in line with fundamental rights. This would be a remarkable, unfortunate and retrogressive approach to incorporation. Nevertheless, a certain degree of horizontal effect may still be derived from the interpretative obligation contained in section 2(1) of the Act. As Collins and O'Reilly comment, in circumstances where the State has adopted legislation imposing obligations on private parties that have the effect of securing the protection of a Convention right…it is difficult to see why the interpretative obligation should not be invoked in proceedings between private parties concerning its application and interpretation. 128 Indeed, there does seem to be one area in which the courts are applying Convention rights, specifically the article 6 right to a fair trial, to cases involving only private individuals. This is the issue of delay in judicial proceedings. This was one of the first areas in relation to which the European Convention on Human Rights Act had a significant impact. Indeed, writing in 2006, almost three years after the coming into force of the Act, Hogan stated that, 'Perhaps the only real tangible effect thus far has been that the ECHR delay case-law has prompted the courts to take a more interventionist line so far as litigant delay is concerned'. This certainly appears to represent the most logical manner in which to address the issue of delay. The Director of Public Prosecutions and the police are included in the definition of 'organs of the State' for the purposes of section 3(1) of the European Convention on Human Rights Act. An inordinate delay caused by either of these bodies could therefore give rise to a breach of the section 3(1) duty due to a violation of article 6(1) of the European Convention. However, delay caused within the courts does not breach the section 3(1) obligation, as the courts are not 'organs of the State' for the purposes of this provision. It remains to be seen how the case law on this issue will further develop in the future. 139 At para. 25. courts address cases using the provisions of the Convention, and then state that the same result would also have been reached using the Constitution as a basis. For example, J.F. v DPP 146 concerned an applicant who had been accused of sexual abuse of a minor. He sought to have the complainant examined by an independent expert. The complainant, who had been examined on six occasions by a psychological expert nominated by the DPP, refused this request. It was held that the refusal of the complainant was inconsistent with the right of an accused to call rebutting evidence. Hardiman J. also held that it was inconsistent with the principle of 'equality of arms' found in Article 6 of the European Convention. In doing so, she stated, I have addressed this case, in part, in terms of the jurisprudence of the European Court of Human Rights out of deference to the arguments addressed to the court on that basis and to the aptness of certain of the citations. I do not believe, however, that the Convention in this instance supplies rights lacking in the constitutional regime of trial in due course of law; I am quite satisfied that the same rights are afforded by domestic law. Indeed, the fact that the right to independent examination of a plaintiff, under pain of the staying of his proceedings if refused, has been established in civil proceedings seems to me to demonstrate this. 
Conclusion.
In conclusion therefore, it is certainly true to say that the European Convention on Human Rights Act has had much less of an impact on the Irish courts than the Human Rights Act has had on the courts of the UK. However, it is unsurprising that this is the case. Due to the fact that the two statutes follow a very similar legislative scheme, there is a temptation to view the two instruments as serving the same purpose. In one sense, they do serve the same function, in that they both essentially incorporate the majority of the rights found in the European Convention into domestic law in their respective jurisdictions. However, such an analysis ignores the very different contexts in which the two statutes operate. The purpose of the Human Rights Act was not only to incorporate the Convention rights into domestic law, but was also to provide a bill of rights for a country which did not previously possess such an instrument. By contrast, the purpose of the European Convention on Human Rights Act was simply to incorporate the Convention provisions into the domestic law of a country which already had a substantial bill of rights in its Constitution. Indeed, one of the reasons why Ireland was the last of the member states of the ECHR to incorporate the Convention into domestic law was due to a belief that the Irish Constitution already provided a sufficiently strong level of rights protection. The Irish courts had developed a mature body of rights-based jurisprudence prior to the enactment of the European Convention on Human Rights Act, and it was therefore fairly clear from the outset that the purpose of the Act was simply to supplement this case law.
However, it is also clear that the Irish courts have engaged in a meaningful and substantial manner with the Act during the first decade of its operation. Important questions have been settled, such as the relationship between the Act and the Constitution. Nevertheless, there are other factors which limit the impact of the Act. For example, the interpretative obligation found in section 2(1) of the European Convention on Human Rights Act is framed in more restrictive terms than that which is contained in section 3(1) of the Human Rights Act. In addition, unlike the approach adopted under the Human Rights Act, the Irish courts are not deemed to be 'organs of the State' for the purposes of the duty to act compatibly with the Convention provisions, as found in section 3(1) of the European Convention on Human Rights Act. This greatly inhibits the development of a concept of horizontal effect, although it seems that the Act is having a certain degree of horizontal effect in the area of delay in judicial proceedings. It is true that the Act has not affected the outcomes of a large number of cases. Indeed, in many instances the plaintiffs submit arguments based both on the Constitution and on the Convention provisions, with the courts then deciding the case on the basis of the Constitution and stating that the same conclusion would have been reached using the Convention provisions. Nevertheless, there have been cases in which the Act has affected the outcome, and it seems that the Act is essentially operating as a supplement to the rights contained in the Constitution, which is precisely what it was intended to be. It will certainly prove interesting to observe how the jurisprudence under the Act will develop during the next ten years of its operation.
